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EDITORIAL NOTES. 

The question ta be decided at the special election, to be held on 
September 22, is not what changes ought to be made in our judicial 
system, but only whether or not we shall ratify the specific amendments 
that have been agreed to by three successive legislatures and are now 
submitted to the vote of the people. There are many lawyers who think 
the legislature ought to have gone further and proposed a thorough 
reorganization of our judicial system, merging the courts of law, equity 
and probate, and authorizing every judge to do complete justice in 
any case; others have thought it not unwise to retain separate courts 
for different classes of cases and for obtaining different kinds of reme- 
dies, and that changes ought to be made along the old lines and not 
on a wholly new plan. For thirty years the subject has been agitated 
and many different plans have been proposed, but no agreement upon 
any radical change has been reached. ‘There was a very general agree- 
ment that a change in the Court of Errors was desirable for the reason 
that the court of last resort ought to be an independent court, and 
not a court made up for the most part of the judges of the courts 
appealed from, and also that it ought to be a small court of highly 
trained judges who should not be pressed with other duties, and who 
should have sufficient time for the patient hearing and deliberate con- 
sideration of the cases coming before it for final determination. More 
recently, it has become obvious that there was urgent need for this change 
in the court for the reason that the increase of business has been such 
that the judges are no longer able to perform the duties imposed upon 
them as judges of the court of appeal and the court below. The same 
men have not the time for the hearing and proper consideration of all 
the cases in both courts and the pressure has become so great that cases 
cannot be properly heard and promptly disposed of. The business on 
appeal alone is enough for a special bench of judges, and the cases 
demand their individual attention. 

In view of these facts the legislature, three years ago, after public 
discussion, agreed upon an amendment which should accomplish this 
result. The change proposed was simply that the Court of Errors and 
Appeals should consist of five judges who should not be members of 
any other court. This has now been agreed to by three successive 
legislatures and there remains only the approval of the people at the 
election to complete the change. It would seem to be the part of 
wisdom to accomplish this result and not to lose this opportunity for 
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a substantial practical reform, even though we may think that others 
also ought to be made. To defeat this reform now will delay, rather 
than hasten, others. It will discourage, rather than stimulate, the 
efforts of those who care to work for the greater efficiency of our courts 
in the administration of justice. 

It depends much upon the action of the Bar whether the practical 
relief now so near is actually attained. Lawyers alone can fully appre- 
ciate the need of relieving the pressure on the judges and the congestion 
of business and the advantage of a small court of appeals devoted 
entirely to its own work, and it rests with them to make it clear that 
it is for the public good that the proposed amendments should be ratified 
at the polls. 





There is an impression abroad, and it is even asserted by zealous 
reformers among the lawyers, that it is not to the interest of the Bar 
to simplify legal proceedings; that they profit by a complex system by 
which litigation is prolonged. It is not by prolonging litigaton, but 
by accomplishing results, that lawyers make their money, and if lawyers 
thought of nothing but their own interests they would still be desirous 
of simplifying the proceedings and getting their cases decided as quickly 
as possible. The truth is that all the reforms in legal procedure have 
been devised and carried out by the lawyers themselves, and in New 
Jersey, if no plan for a radical change has ever been agreed upon, yet 
the simplification of the proceedings has none the less been going on in 
a practical fashion as men have thought more of the results to be 
accomplished rather than of the means of reaching them, and questions 
of procedure have occupied less and less their attention. We have 
been content to go on with the old forms adapting them to the new 
conditions rather than to give our attention to working out new ones; 
and we have put up with existing defects rather than run the risk of 
creating new ones in some new and untried ready-made system of our 
own devising. There are changes that ought to be made, and we have 
the experience of other and more progressive jurisdictions to guide and 
to warn us. The agitation of these reforms should be continued and 
the result will be accomplished, and it will not be retarded, but rather 
hastened, by making now one step forward in providing a simple means 
for securing the deliberate hearing and prompt decision of cases on 
appeal. 





Incidental to the change in the Court of Errors and Appeals is a 
change in the so-called Court of Pardons. The functions of the six 
judges with respect to the granting of pardons after conviction were 
given to them as the successors of the Governor’s Council rather than 
as the judges of the Court of Errors. It is a part of the executive, 
rather than the judicial department of the government, and for this 
reason it seems best that this power should not remain with the five 
judges who are to constitute the court of last resort, and therefore it is 
proposed that the Attorney General shall act with the Chancellor in 
advising the Governor with respect to the pardon of convicts and the 
remission of fines and penalties. It is objected that the Attorney Gen- 
eral is a prosecuting officer, but this is true in theory rather than in 
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fact, because the prosecutions are now for the most part conducted by 
the county prosecutors. And, indeed, the point of view of the prosecu- 
tion ought not to be wholly absent in the consideration of an application 
for a pardon, and the Attorney General being in the minority could 
never prevent the pardon being granted. If this proposed amendment 
be defeated the power now exercised by the six judges of the Court of 
Errors will, no doubt, rest with the remaining five. 





In making any amendment to the constitution it was obviously 
necessary to give constitutiona! sanction to the existence and functions 
of the Vice Chancellors. It is only by means of a transparent fiction 
that they now exercise the functions of the Chancellor, and it is abso- 
lutely necessary that they should continue to do so, and they ought to 
have constitutional authority for so doing. It might have been pro- 
vided that they should be appointed by the Chancellor. This would 
have given greater solidarity to the court, and the Chancellor, by his 
knowledge of the men and of their work, is better qualified than the 
Governor for making the appointments, but the same is true of the 
Chief Justice and his associates, and logically there is no good reason 
for making the distinction, and the people would scarcely acquiesce in 
a change which should take this power from the Governor and give it 
to the Chief Justice. It is, perhaps, a logical consequence of making 
the Vice Chancellors constitutional officers that they should be 
appointed by the executive as all other judges are, and at all events 
we must trust that the governors will exercise judgment as well with 
respect to the vice chancellors as they have heretofore with respect to 
the justices of the Supreme court. 

The objection that there will be in effect seven or eight independent 
chancellors rather than a Court of Chancery is not of much practical 
consequence. The Vice Chancellors are compelled to act separately; 
they can not confer with the Chancellor upon a case that he has not 
heard, and the Chancellor can not even control the policy of the court, 
if, indeed, a court should have a policy. The Chancellor will remain the 
head of the court just as the Chief Justice is the head of the Supreme 
court, and the court will be bound together by the fact that it 1s the 
court, as a body, that has the power to make the rules governing the 
practice, 





It has been suggested that the Supreme court will be no longer 
supreme, and that it will be derogatory to the justices to have a separate 
Court of Appeals, but the fact is that the Supreme court has always 
been subject to review by the Court of Errors and Appeals, just as the 
King’s Bench has been subject to the House of Lords, and yet it is of 
the King’s Bench that Lord Coke declared: “It is truly said that the 
justices de banco Regis have supream authority, the King himself 
sitting there as the law intends.” (4 Inst. Cap. 7, p. 73). To the King’s 
Bench alone belonged the power that was exercised by means of the 
writs of mandamus, quo warranto, certiorari and other prerogative 
writs, and “It was thus,” said Chief Justice Beasley, “the authority of 
the court was always held to be super-eminent. Its transcendent pre- 
rogatives were to keep all inferior jurisdiction within their bounds, to 
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superintend all civil corporations, to command the performance of their 
duty by magistrates and all others in cases where there is no other specific 
remedy * * * all these great powers were by the ordinance of our 
first provincial governor transferred to the Supreme court,” (State, 
Dufford, pros., v. Decue, 2 Vr. 307). All these powers will remain in 
the Supreme court even though the judges of the court no longer sit 
in the Court of Errors, and in the exercise of these, as well as in the 
cognizance of actions in the usual course of law between parties, the 
justices of the Supreme court will have a position of great power and 
dignity. “For we are not to forget,’ as the same Chief Justice says, 
“that it is by force of this prerogative power that a superintendency 
is exercised over many affairs in which the people, not of a particular 
locality, bnt of the state at large, have an interest, for it is by this means 
that the public finances, the militia system, the exercise of the right 
of suffrage and other matters of similar practical importance are 
regulated.” 





It is, perhaps, not flattering to the men, but is appears that until 
the last term of the Court of Errors there was but one case in New 
Jersey of a woman bringing an action for enticing away her husband 
and the alienation of his affections, and now the court decides that no 
such action may be maintained. The decision is that such right of 
action did not exist at common law and has not been conferred by 
statute. It was suggested by Lord Campbell in 1861 (Lynch v. Knight, 
9 H. L. Cas, 577), that the right of action for loss of conjugal society 
should not belong to the husband alone, and Lord Cranworth was 
inclined to agree with him, but Lord Brougham and Lord Wensleydale 
thought otherwise. There has been a difference of opinion in the 
American courts, and the Court of Errors said the question was one of 
first impression in this state, the earlier case of McKenna vy. Algeo 
having been decided on the ground of the insufficiency of proof. The 
decision is that ever if the wife had an abstract right at common law 
there was noyremedy by which she could enforce it, and that the statutes 
authorizing a married woman to sue as a feme sole do not apply to 
actions of this character. It is neither “property” under the Married 
Woman’s act, nor “injury to her person” under the Practice act. 





The Ordinary, in re Hodnett’s Will, 55 Atlantic Rep. 75, decided 
that in the Prerogative court the distinction still exists between probate 
of a will in common form and probate in solemn form, and that an 
executor who has proved a will before the Ordinary, without citation of 
parties in interest, may be required to prove it again in solemn form. 
Chancellor McGill, in Straub’s Case, 4 Dick. 264, called attention 
to the two forms of probate and said, “When a will is proved in common 
form, the court, at any time within thirty years after probate, may 
require the executor, of its own motion or at the instance of the next of 
kin or other person interested, to prove the will in solemn form,” and 
this was in a case appealed from the Orphans’ court. Judge Skinner, 
in the Essex Orphans’ court, in 1901 (the opinion is reported in the 
present number of the Law Journal), decided that the distinction 
between the probate in common form and probate in solemn form had: 
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not been taken in the Orphans’ courts of New Jersey, and that, under our 
statute, the probate before the surrogate is a final adjudication in rem, 
subject only to appeal to the Orphans’ court. This decision was 
affirmed by the Ordinary (Magie) in Cartwright’s Case, 51 Atl. Rep. 
713, but it was placed solely on the ground that by the statute the sur- 
rogate is invested with a judicial function and holds a statutory court, 
and that a grant of letters testamentary by him is a proceeding in rem 
resulting in a judgment which can not be attacked collaterally. He 
declined to say whether or not the distinction between the probate in 
common form and the probate in solemn form exists in New Jersey. 
Now, in Hodnett’s case, he decides that the distinction did exist in 
England and that the Ordinary, by the instructions to Lord Cornbury, 
was invested with all the powers of the English Prerogative court, and 
that the Ordinary still retains the power to require a will to be proved 
per testes and upon notice, even though it has already been admitted 
to probate in the Prerogative court without notice and in common form. 
The result is that no executor can safely prove a will before the Ordinary 
without first issuing citations so as to make proof in solemn form in 
the first instance. The Ordinary referred to the Gordon Case, 5 Dick. 
397, where a will was admitted in common form by the Ordinary, subject 
to a future contest on the ground of forgery. 


HON. JOHN W. GRIGGS’ MEMORIAL TO THE LATE VICE-PRESIDENT, 
GARRET A. HOBART. 








{ Address by Hon, John W. Griggs at the unyetling of the status of Garret Augustus Hobart, at Pater- 
son, June 3d, an account of which appeared in the July Journal). 


For our dead friend whose statue is to-day set up we have had 
our period of mourning. The untimeliness of his death, the personal 
bereavement which so deeply affected his friends and fellow-citizens, 
will never cease to be felt in the deepest regions of our human affections. 
A light has gone out of our lives, and the gloom it left will never be 
dispelled. But the requiem has been sung: his mortal body slumbers in 
ground while the spirit has returned to God who gave it. With the 
world remain now his fame and the record of his worthiness he made in 
his all-too-brief career. He has passed into history. The sentitments 
of personal admiration, of affection and of grief which affect his friends 
and neighbors are ephemeral; they will pass away when we pass away, 
His character and service to his country will never pass away. They 
will go down from generation to generation. The form and lineaments 
outlined in this figure of enduring bronze will tell posterity what manner 
of man Garret A. Hobart appeared to be. The testimony of his con- 
temporaries, the record of his successful life, will show the transcendency 
of his talents, and justify the fond pride with which his friends have 
placed his statue in this public place and challenged the world to say 
whether he was worthy of the distinction. 

The career of Vice-President Hobart was passed in an exacting and 
a self-asserting age. That he found successful access to its confidence, 
won its trust, and bore away with him its universal grief, show that 
he possessed not only ability of the highest order, but also a character 
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and temperament so compounded of courage and loyalty, of tact and 
sagacity, as to approach nigh to the definition of genius. 

I think we may safely set it down that in his progress through life, 
from the bottom to the top of the ladder, he owed nothing to chance. 
His career was a logical process of development where every honor 
that came was but a just recognition of qualification and merit, and in 
no way a distinction won as a reward of ambitious struggling for promi- 
nence. He was not one— 

‘‘Who grasps the skirts of happy chance, 
And breasts the blows of circumstance.” 

He possessed great influence over the minds of other men; but it 
did not come from self-assertion or the domination of a strong will 
demanding recognition of himself. It did not come from the cultivation 
of the arts of popularity. He was not fond of standing in the public eye. 
His modesty was great and sincere. His estimate of his own merit and 
ability was far below that which his friends had of him. He did not 
seek popularity by those methods which usually evoke the applause 
and admiration of the multitude. He was not spectacular. He never 
tried to thrust himself into prominence. The secret of his great success, 
both in private and public affairs, was in the facility with which he 
did things. He was best known and most appreciated by the men with 
whom he came in contact in practical work, either in business or politics. 

Mr. Hobart was self-reliant, but not self-assertive. He was content 
to do the thing in hand, and leave others to talk about it or claim 
credit for it. His mind was eminently practical. He never troubled 
himself about doctrines or theories, but combining and assimilating all 
that was wise and practical, with the illuminating brilliancy of his clear 
intellect he applied it to the subject in hand and reduced it to the elements 
of practical common sense. 

He never lectured or preached; he wrought. How helpful he was 
in council, how sagacious in advice, how clear his insight, how fertile 
his resources, how accurate his judgment, let those who have happily 
felt the inspiration of his genius testify. 

Towards public questions his attitude was reposeful and conserva- 
tive. Restless eagerness for agitation and change was foreign to his 
nature. Notoriety was not agreeable to his modest ways. He was no 
knight-errant roaming abroad in quest of combats. In a quiet and 
unostentatious spirit he met the work and the problems of the day 
as they arose in his pathway and swiftly solved them with a supreme and 
masterful intelligence—and with unerring accuracy. 

He long served as the Chairman of the Republican State Commit- 
tee of New Jersey. For many years he was the representative of his 
state upon the National Republican Committee. There could be no 
higher testimony to his great ability and his unselfish nature than the 
profound respect and the personal affection which he acquired among 
his associates in this service. They knew his work and his worth— 
they saw what was in him, they gauged his capacity and his fitness for 
great service. And when, in 1896, a candidate for the Vice-Presidency 
was wanted who would embody the sound, conservative spirit of the 
country and ensure, in case of the President’s death, a chief magistrate 
whose character and capacity, whose tactfulness and wisdom, would 
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measure up to the standard of William McKinley, these political 
co-workers of Mr. Hobart, representing every section of the country, 
were the ones who gave shape and direction to the demand of his New 
Jersey friends and made him the unanimous nominee of his party. 

The honor was by him not only wholly unsought, but almost unde- 
sired. But it was the result of the same causes which, all through his 
life, had led men to choose him for the leader of their councils—a firm 
and undoubting faith in the superiority of his talent for service. 

And now, in a wider field, and before the eyes of a greater multi- 
tude than he had ever faced before, the remainder of his work was to 
be accomplished. How well he bore the test—how, with the spread of 
his name, spread also his fame for great qualities of mind and adminis- 
trative capacity—is known to all the world, and this statue is intended 
to preserve and perpetuate the appreciation of his grateful countrymen 
for his service to his government. 

Though he had a large acquaintance with the leading men of his 
party, he was not, when he took the oath of office of Vice-President, 
widely known to the country. He had always been diffident about 
putting himself, so to speak, in the public eye. He was not a political 
orator. He helped others to become presidents of the great political 
conventions of his party while he stood modestly in the background; 
so his powers were fully known only to the fortunate ones who worked 
with him in the practical councils of the party. When he stood before 
the Senate to take the oath of office on the fourth of March, 1897, I 
suspect that a majority of the members of that august and unique body 
looked upon him as a novice who would in time, and with careful tutelage, 
attain to a proper appreciation of the dignity of the Senate and an under- 
standing of its rules and traditions. I remember well the mild raising 
of Senatorial eyebrows, the looks of tolerating surprise, with which 
the Senators listened to the suggestions of his inaugural address that 
there should be some way found to end debate and reach a vote in that 
body. Their evident verdict was that the new Vice-President was just 
another like his predecessors—respectable but inexperienced, destined 
to go through the mechanical labor of holding the gavel, but otherwise 
of no force or account in the councils of the Senate. 

Yet in three months from that day there was not a Senator out of 
the whole ninety of them who was not ready to admit that, for facility 
and practical usefulness, the new Vice-President was something far 
greater than they had ever had the fortune to know before. They found 
in him one who knew all the rules and traditions as well as the best- 
informed, and much better than the most of them—one whose quick- 
ness of perception and clearness in the application of rules to parliamen- 
tary conduct excelled them all; whose mind grasped, and memory 
retained, the status of every motion and amendment; so that an appeal 
to him for information was as good as an appeal to the record of the 
Senate. As he came to be known in Washington his influence and 
reputation grew rapidly. He was found by the active leaders in Con- 
gress to be a helpful man to appeal to; and in a short time he became, 
next to the President, the man whose counsel in great affairs as well as 
small ones was oftenest sought and most surely followed. 
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There was none among the powerful and sagacious members of the 
Administration party, either in the House of Representatives, in the 
Senate or in the Cabinet, whose wisdom, intelligence and experience 
were so universally called into requisition in the shaping of great policies 
and the formulation of important legislation. 

More unusual even than this was the relation that arose between 
the Vice-President and President McKinley. Never intimately known 
to each other prior to their election upon the same ticket, they came 
at once, upon their induction into office, into such a mutual state of 
confidence and personal affection as to make them a great and beautiful 
exception to the ordinary formal relations maintained by these two 
officials towards each other. 

The broad public experience of McKinley and his training in prac- 
tical statesmanship were supplemented and perfected by the greater 
familiarity possessed by Mr. Hobart with the practical affairs of the 
business and political world, and by his sagacious alertness, amounting 
almost to intuition. They respected, valued, loved one another. The 
President learned very early that in Mr. Hobart he had an associate of 
extraordinary quality, one who could help him and who would help 
him; one who had no selfish or jealous views, but a broad, splendid 
spirit of friendliness and an interest in the welfare and success of the 
Administration that was profound and unadulterated. 

Mr. Hobart thus became the President’s most intimate and trusted 
adviser. His views were sought upon every question of doubt or dif- 
ficulty; no man either in or out of the Government was so frequently 
or so fully consulted as to the conduct of the Administration. 

The President and the Vice-President thus became coadjutors in 
the fixing of the policies of the Administration to an extent never before 
known. They had a mutual sympathy with each other, and a mutual 
regard so earnest and loyal and true as to cause men to marvel at it. 
The advantage to the President from this unique association was incal- 
culable. It gave him the advantage of a potential representative in the 
legislative branch; for it should be borne in mind that Mr. Hobart, while 
possessing the President’s confidence on the one hand, on the other 
was the intimate confidant and adviser of his political confreres in the 
Senate, and in this way brought together in unusual harmony and with 
unprecedented sympathy the wishes and views of the Executive and of 
his party in the Senate. The smooth and harmonious course of the 
McKinley Administration was thus largely due to the rare combination 
which these two wise and tactful men formed through their mutual 
trust in one another. The tendencies of their minds were similar. They 
had no divergent theories, but both were equally endowed with that 
sound, conservative, moderate and conciliating temperament that wins 
at once the minds and hearts of other men. They saw things alike 
because they both looked at the world through normal eyes, with no 
mental enlargement or astigmatism, and things thus appeared in their 
natural order and proportions. Neither was under any enchantment 
as to the size of the world or his own relation to its affairs. Both bore 
themselves with a simple, unostentatious dignity that showed them 
to be ideal citizens of a great republic. Both are gone—gone untimely 
as our human judgments measure Fate’s decrees. Had Mr. Hobart 
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lived and his health remained, he would have been the President. How 
well he would have filled that great place, how his clear intelligence 
would have penetrated the difficult problems that beset the chief magis- 
tracy, how just and sane and tactful would have been his rule, needs 
not to be told to this generation who knew his great qualities of mind 
and heart. But future generations will know from the annals of that 
historic Administration, and this statue will perpetuate the truth, that 
in Garret Augustus Hobart our age reached its maximum in the develop- 
ment of sure intelligence, sound judgment and sweetness of character. 

To posterity we now commit his fame. There are about this familiar 
figure of our friend none of the insignia of war that distinguish the 
monuments of great soldiers, none of the suggestive attitudes that mark 
the master of science or invention, none of the inscriptions that denote 
the man of art or literature. It is the form of a citizen of the Republic; 
one whose life was passed along the ordinary paths of preparation and 
progress, who used the ordinary means, in the ordinary way, but by 
supreme capacity, through pure and noble aspiration, rose to a height 
of fame and appreciation that will forever class him among the most 
splendid products of American citizenship. 





OPINIONS OF MEMBERS OF THE BAR UPON THE PROPOSED CON- 
STITUTIONAL AMENDMENTS. 


An expression of the views of a number of well-known members 
of the Bar appeared in the July Law Journal regarding the adoption 
of the proposed constitutional amendments, and some additional ones 
are presented in this issue. The former editor of the Journal, Mr. 
Edward Q. Keasbey, has also written for this number a few editorials 
on the subject. 





The new Court of Pardons seems to provoke the most opposition 
among intelligent laymen and many lawyers of our city. The notion 
seemis to be that this court, composed of two lawyers and possibly three, 
would grant few, if any, pardons. I myself do not feel this way. I 
believe in a Court of Pardons, and I know of the importance of a 
review of sentences, and I know of no better, fairer, more equal- 
minded men than these officers are likely to be, to arrive at a just 
conclusion as to whether the sentences fit the crime and the surround- 
ing circumstances. (If this amendment is defeated, and the one for 
the new Court of Appeals is adopted, where will be the lay judges of 
the Court of Appeals to help constitute the Court of Pardons?) 

I think the great majority of lawyers are in favor of a separate 
Court of Appeals. I am one of them. And the provision vesting the 
Court of Appeals exclusively with jurisdiction by writ of error, to my 
mind, is the best amendment offered. This will, in a measure, obviate 
that just and popular cry of the law’s delay. Even those lawyers who 
sometimes take cases up for time condemn present methods. This 
amendment will not kelp much on the equity side, except that if you do 
eventually get a hearing and a decision below, you can probably have 
a quick review. 

The amendment making real Vice Chancellors, instead of advisory 
masters, I think every one—lawyer and layman—favors. 
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I favor the other amendments, not being quite sure that it is for the 
best to have the Vice Chancellors appointed by the Governor. Our 
judges not being elective, but appointive, it would seem to be along 
the lines of popular government for the Governor, the people’s repre- 
sentative, to appoint, with the advice and consent of the Senate. 
I am satisfied, however, that a better court is obtained by the Chan- 
cellor’s appointment. He knows best the men to select, their qualifica- 
tions and the requirements of the office. The Governor may or may 
not know, and, making so many high appointments, his sense of responsi- 
bility would not be so nice. This amendment should not be defeated 
because of this defect, if it is a defect. 

Taking the amendments as a whole, I regard them as a good patch 
on an old garment. I agree with Counsellor Hartshorne in many of his 
criticisms published in your Journal. 

FRANCIS SCOTT. 
Paterson, July 7, 1903. 





I do not know that the proposed amendments will be the best thing 
to do; but it is obvious to any practitioner that something should be 
done, and they seem to be a move in the right direction. The court 
of last resort thus constituted will be enabled to give all the time neces- 
sary to the consideration of the great mass of business which now comes 
before our Court of Errors and Appeals. It will be an appellate court. 

The change in the Court of Chancery, giving the appointment of 
Vice Chancellors to the Governor instead of the Chancellor, does not 
strike me .as an important one. I do not know that I would favor 
depriving the Chancellor of his prerogative of selecting the persons to 
whom he will refer his cases; it does seem to me that the Chancellor is 
better qualified to select those who should assist him in the Court of 
Chancery. Nevertheless, it may be said with equal force that the 
Governors of New Jersey have always been cautious and careful in the 
selection of judges to whom they submit the rights of the people to be 
determined, and the like care will doubtless be exercised in the future 
as in the past. 

ALVAH A, CLARK. 
Somerville, July 2, 1903. 





I am heartily in favor of all the amendments, except the one pro- 
posing that the Vice Chancellors shall be nominated by the Governor. 
I think that the appointments of the Vice Chancellors should be made 
by the Chancellor. 

CRAIG A, MARSH. 
Plainfield, July 10, 1903. 





CONSTITUTIONAL AMENDMENTS AND THE ELECTION OF JUDGES. 


While I do not intend to oppose the passage of the constitutional 
amendments, I am forced to agree with Mr. Hartshorne’s views of their 
inefficiency as expressed by him in his contributions to the New Jersey 
Law Journal and to the daily press, objecting duly to his contention on 
the ground that he does not go far enough. The gist of his articles is 
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that the lawyers who framed the amendments made no attempt to 
eradicate from the present legal system its antique anomalies, but aimed 
to preserve the system and to provide a remedy only for the present 
congested condition of the upper courts. That is undoubtedly true, 
and what will puzzle the popular mind, as well as the student of political 
conditions, is that when a reform of the judicial system is attempted, 
instead of attacking it root and branch and, in Hamlet’s language, - 
“reform it altogether,” we simply spend time, labor and expense upon 
a mere perfunctory matter of procedure. As a rule, our constitutional 
conventions do not reflect popular opinion, but rather a so-called con- 
servatism or laissez faire, backed by corporate influence which dreads 
anything like change. The multifarious aggregations of wealth, which 
control such conventions, fear that if the sacred vessel of the constitu- 
tion, under whose guiding star they were launched into political life, be 
handled by others than the high priests of the elect, an unshorn Samson 
may arise and dash it to pieces. If we reform the system, let us “reform 
it altogether” by electing our judges, from the highest to the lowest. 
Not that I think we can thus improve upon our present judges, but 
because we can obtain as good judges and at the same time inject into 
our judicial system the principle of popular self-government, with 
responsibility direct to the people. 

Under the evolution of constitutional and statutory construction, 
both federal and state, the division of constitutional powers marked 
out by the constitutions of the national and state governments has been 
unceasingly and radically invaded by the judiciary ever since the pro- 
nouncement in the Dartmouth College Case, until at the present time 
the judiciary may, without any great stretch of fancy, be considered 
for all practical purposes as a branch of the law-making power, but, 
unlike the law-makers, not directly responsible to the people. 

The appointed judge is part and parcel of the same antiquated 
system which Mr. Hartshorne condemns, and should go with it into 
retirement. When England reformed her common law system, she 
retained the appointive system, but England is a class country and her 
appointments are made by a class and from a class; and English judges 
were never entrusted with the power of making and unmaking laws 
that our judges possess. The system of appointment had its origin 
in distrust of the people and for the preservation of class government, 
and can have no valid excuse for existence in a political system whose 
basic principle of government is the maxim, vox populi suprema est lex. 
Every excuse given for its existence may be traced in the last analysis 
to class distrust of the intelligence and probity of the people and the 
assumption of the possession of an angelic halo by the judge, which 
might lose its lustre from contact with the common atmosphere. 

The oft-quoted saying of the immortal Lincoln that “you can fool 
the people some of the time,” etc., has its application as well in the 
selection of judicial as in other classes of officeholders; and, when this 
popular power is guided and enlightened by a well-organized Bar 
Association in each judicial circuit, experience has shown that neither 
the demands of leaders nor attachment to party can befog the popular 
intelligence and prevent the selection of a judge sans reproche. 
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Ex necessitate every lawyer before his appointment as judge has 
been in politics in some form or other, and he continues properly after 
his appointment to exercise his privilege as a citizen. He cannot, there- 
fore, he said to drag the judicial ermine in the mire of politics by seek- 
ing an election instead of an appointment. An appeal to the people 
and their confiding response is the best testimonial to an inquiring 
conscience for duty well done. It sets the stamp of vox Dei on the 
man and his acts, and lifts him up into that ideal plane pictured by Horace 
with which neither the imprimatur of the select few nor the seal of the 
powerful leader can ever hope to compare: 


Justum et tenacem propositi virum 
Non civium ardor prava Jubent'um 
Non vultis instantis tyranni 

Quatit solida mente. 


AMES F. MINTURN. 
Hoboken, July 24, 1903. a 





IN re PETITION OF THE UNION SAVINGS BANK AND TRUST COMPANY 
OF CINCINNATI, OHIO. 


(Hudson County Circuit Court, June 24, 1903.) 


In re petition for an order requiring the Royal Baking Powder 
Company to issue new certificates of stock in lieu of certain certificates 
alleged to be lost. 


Mr. Robert M. Boyd, jr., for petitioner. 
Mr. J. W. Rufus Besson for respondent. 


PARKER, J.: This is an application made under sections 111 to 
113, inclusive, of the Corporation act of 1896. 

Applications of this character are apparently frequent, and, in view 
of this fact, and of the fact that the sections of the statute referred to 
are not very precise in their terms and have given rise to some perplexity, 
it has been thought best to place on file a memorandum of the views of 
the court as to the practice proper to be pursued in such cases. In 
order to ascertain the intention of the statute the three sections in 
question should be read together. Although section 111 does not bear 
directly upon court proceedings, it will be observed that these proceed- 
ings are only authorized in view of the refusal of the corporation which 
issued the original stock voluntarily to issue duplicate certificates. 

Section 111 provides that every corporation may issue a new cer- 
tificate of stock in place of any previous certificate alleged to have been 
lost or destroyed; that the directors may, in their discretion, require 
the owner of the lost or destroyed certificate, or his legal representa- 
tives, to give the corporation a bond in such sum as they may direct as 
indemnity against any claim that may be made against such corporation; 
but that the directors, should they think it proper, may issue the new 
certificate without requiring the bond. This section seenis to be little 
more than a statutory recognition of a practice previously existing, and 
conforms to such practice in that the indemnity, under the circum- 
stances mentioned, is given to the corporation itself to protect such 
corporation (and no one else) as against future claims in case the lost 
stock should be found and be enforceable. Under such circumstances 
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the framing of a proper bond would be a comparatively simple matter. 
But difficulty in regard to the bond arises in view of the language of 
the subsequent sections, as will be hereafter noted. 

Section 112 provides that, whenever any corporation shall have 


refused to issue a new certificate in place of one lost or destroyed, etc.,. 


the owner of the lost or destroyed certificate, or his legal representatives, 
may come to the Circuit court of the county in which the principal 
ofhce of the corporation is located and ask for an order requiring the 
corporation in question to issue a new certificate. The question has 
arisen as to what constitutes a refusal on the part of the corporation. 
Cases have arisen in which the corporation which issued the original 
stock has required indemnity to an amount or in its terms considered 
by the petitioner to be unreasonable, and, while not refusing absolutely 
to issue the new stock, it has made conditions which the petitioner con- 
siders should not properly be imposed. There can be no doubt that 
the imposition by the corporation of conditions which can be shown 
to be unreasonable either as to amount of the bond, or otherwise, would 
amount to such a refusal as would justify the action of this court in the 
premises. In cases in which the owner of stock lost or destroyed is 
entitled to ask for the action of the Circuit court, section 112 prescribed 
the method in which the application is to be made and for the most 
part what it should contain, and the subsequent action of the court 
upon it, consisting of an order to show cause to be served upon the 
corporation which issued the original certificates why the application 
should not be granted. 

The court is then to proceed (Sec. 113) “in a summary manner and 
in such mode as it may deem advisable” to hear the proofs and ailega- 
tions of the parties and, on being satisfied that the certificate in ques- 
tion is lost or destroyed and cannot, after due diligence, be found, and 
that no sufficient cause has been shown why a new certificate should not 
be issued, shall make an order requiring the issue of such new certificate. 

No special difficulty appears in reference to the practice up to this 
point. Section 113 provides that the court may direct publication of 
such notice, either preceded or succeeding the making of the final 
order, as it may deem proper, and under this provision the usual practice 
has been and should be to publish at least twice in an approved news- 
paper in New York City, and twice in an approved newspaper at the 
city or town, or in the neighborhood where the stock is believed to 
have been lost, a notice specifying that the petitioner has made applica- 
tion to the court for a new issue of stock, giving the same particulars 
as are required to be stated in the petition, and also giving notice of the 
fact that the court has made an order to show cause, and that at the 
time and place mentioned in said order, which time and place should 
be also specified in such notice, further application will be made for a 
final order directing the issue of new certificates, and that all parties 
interested are required to show cause, if any they have, why such order 
should not be made. 

Assuming that the proceedings have been regularly conducted and 
that at the time appointed for making the final order, the petitioner 
appears to be entitled thereto, the statute imposes the further condition 


that, “in making the order the court shall direct that the petitioner’ 
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deposit such security or file such bond in such form and with such 
security as to the court shall appear sufficient to indemnify any person 
other than the petitioner who shall thereafter appear to be the lawful 
owner of such certificates stated to be lost or stolen. * * * Any 
person who shall thereafter claim any rights under the certificate so 
lost or destroyed shall have recourse to said indemnity and the corpora- 
tion shall be discharged from all liability to such person by reason of the 
compliance with the order.” 

The passage above quoted is the one which has given rise to the 
greatest difficulty in dealing with this matter. It will be observed that, 
although, by the terms of section 111, a corporation voluntarily issuing 
a new certificate may require reasonable indemnity to be given to the 
corporation itself, when we come to the indemnity furnished under the 
order of the court, the statute manifestly intends that it should not 
indemnify the corporation, but such person as may thereafter appear to 
be the real owner of the lost stock. For the protection of the corpora- 
tion the statute provides that the order of the court shall operate as a 
discharge of the corporation from liability. The situation that would 
arise, therefore, in case the petitioner is not the real and lawful owner 
of the stock lost or destroyed, and in case the real owner should there- 
after appear, not having had any actual notice of the pendency of the 
proceedings, would seem to be this: The true owner has lost his right 
to enforce the stock certificate against the corporation by reason of the 
proceedings and advertisement, which, under the manifest intention of 
the statute, although not by its precise terms, should be deemed as con- 
structive notice to the true owner, that some one else is conducting 
proceedings to deprive him of his rights, and the only recourse left to 
the true owner of the stock is that upon the bond filed in court. 
Whether this procedure is or is not a deprivation of the true owner’s 
property without due process of law is an interesting question, but not 
one which this court now feels called upon to decide. There is no 
question, however, but that the bond should be drawn so as to give 
the fullest and most ample protection, both by its terms and by the 
amount and character of security, to the innocent holder of stock which 
may not be in reality lost at all, and which holder may be entirely 
ignorant of his rights at the time the application is made, ignorant, 
perhaps, even of his right of ownership, and in all reasonable likelihood 
ignorant of the pendency of the very proceedings themselves. Such 
case is by no means difficult to imagine, if we suppose, for the sake 
of argument, that the petitioner is possibly dishonest in his application 
and is trying by means of fraudulent court proceedings to obtain control 
of stock standing of record in his own name on the corporation books, 
but which, perhaps, he has assigned in blank to some person who has 
failed to have it officially transferred. 

With respect to the bond, the following questions arise: First, who 
should be the obligee; second, what should be the amount of the bond; 
third, should the surety, if a person or persons, be resident within this 
state, or will a nonresident be acceptable? 

With reference to the first question, the difficulty seems to be due 
in part to the fact that the person or corporation intended to be pro- 
tected thereby is presumably unknown and, so far as the allegations of 
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the petition are concerned, non-existent. The claim of the petitioner 
necessarily is that he is the true owner. The bond must be framed upon 
the supposition that in reality the petitioner may not be the true owner, 
but that a _true owner is in existence. Naturally, the true owner is 
not represented by counsel in the proceedings, and the result is that the 
court is obliged to look after the interests of such possible true owner, 
because the petitioner certainly cannot be expected to do so, and the 
corporation is supposed to be protected by the order of the court. 

I have thought over the question at con§iderable length and have 
had the benefit of the views of various member of the Bar upon it, 
and have reached the conclusion that, taking things together, it is 
most advisable that the obligee should be the corporation which is 
asked to issue the new certificate; and this not so much in order that 
that corporation may be indemnified as for the reasons, first, that the 
corporation has an artificial existence and is, therefore, not subject to 
the chances of human life; secondly, that, as a New Jersey corporation, 
it is directly under the judicial control of the courts of this state, and, 
being necessarily a trustee for the true owner of the stock, could be 
compelled by the courts of this state to perform its duty as such; thirdly, 
that, in view of the question in regard to the validity of the statute itself, 
if any, and the possible ultimate liability of the corporation issuing 
the stock, it is to the interest of that corporation to insist that the 
security should be satisfactory, and, being obligee in the bond, it would 
have the right to be heard on that subject; fourthly, no material diversity 
of interests can arise between the corporation issuing the stock and 
the supposititious true owner, because the bond remains on the files 
and under the control of the court, and, by section 28 of the Practice 
act, revision of 1903 (copied from P, L. 1898, page 481), it is provided 
that “any person for whose benefit a contract is made, whether such 
contract be under seal or not, may maintain an action thereon in any 
ae, = Ft * =. notwithstanding the consideration of such con- 
tract did not move from him.” This statute would give the true owner 
of the stock the right to come directly into any court of law as a plaintiff 
against the principal and surety in the bond, and have recourse to its 
provisions in his own name, no matter who might be inserted therein 
as obligee. The same principle is indicated in section 113 of the Cor- 
poration act already quoted, which says that “any person who shall 
thereafter claim any rights under the certificate so lost or destroyed shall 
have recourse to said indemnity.” For the above reasons, therefore, 
the bond should be made out to the corporation itself as obligee. 

The next question is the amount of the bond, and this must depend 
upon circumstances. The bond should have no limit as to time. It 
seems to me that the amount of the security should depend upon the 
circumstances of each particular case. Applying the well-nigh universal 
rule that the penalty should be double the presumable amount of loss 
would lead to the conclusion that the court should ascertain from the 
best information available what is the market value of the stock in ques- 
tion at the present time, whether it is likely to rise or fall, and, if so, 
to what extent; then fix the amount of the penalty at such sum as will 
seem to be adequate under the circumstances to give full protection 
to the possible true owner without being oppressive to the petitioner. 
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Circumstances alter cases, and I deem it wiser not to fix any rigid rule 
on this point beyond saying that the security should be clearly sufficient 
in amount. 

The third question arising is where the surety, if personal, should 
reside. If a deposit is made in court the question, of course, does not 
arise. If a regular surety company is utilized as a surety, it should 
appear to be properly qualified to act in that capacity in this state. 
With respect, however, to personal security given by individual signa- 
tures, it has been strenuously claimed that resident sureties should not 
be required on account of the difficulty which might arise in obtaining 
them and because nonresident sureties, if properly qualified as to prop- 
erty, can be as well reached in other states by the party entitled to 
prosecute the bond as they could be in New Jersey, and that if the ques- 
tion of residence is to govern, the surety or sureties should reside in 
the state where the loss of the stock is supposed to have taken place. 

I have given full consideration to these arguments and am decidedly 
of the opinion that they do not reach the point of the case. The whole 
question before the court is a New Jersey matter. It is a New Jersey 
corporation which has issued the lost stock and to whom the bond is 
given as trustee in effect for the supposititious real owner whose place 
of residence is unknown and cannot be ascertained. The bond itself 
is given under the corporation law of this state by virtue of the order 
made by one of the Circuit courts of this state. The bond must be 
“filed”—unquestionably in the files of the Circuit court which makes 
the order. If a nonresident surety were accepted, it would mean that 
in all reasonable probability the true owner of the stock desiring to 
prosecute this bond would have to carry his suit into another state in 
order to obtain service. He would be unable to get the bond from 
the files of this court, there being no authority given for the purpose. 
He would necessarily be subjected to the laws and procedure of the 
forum where his suit was brought, nor could he tell in what way the 
bond or our statute would be construed in such forum. Nor is it prac- 
ticable for this court to pass upon the sufficiency of a surety whose 
person and property are outside of the territory of this state. It may 
be, and doubtless is, inconvenient for the applicant to furnish a resident 
freeholder as a surety, but that inconvenience cannot be considered in 
view of the importance of properly protecting the person entitled to 
recourse upon the bond, and of assuring to him a place and mode of 
trial governed by the laws of the state which created the corporation 
whose certificate is in question. Parties who lose stock are sometimes 
unfortunate, but in many of the cases which have already arisen in 
this court they appear to be lacking in proper care for valuable prop- 
erty. Without reference to this question, however, the rule should 
be a general one and without exception, that in furnishing security 
under the statute in question, the sureties, if personal, must be residents 
and freeholders of the state of New Jersey. 

The form of the bond is essentially a matter for counsel to submit 
for approval, and the court in passing on it will have regard to the fact 
that the interests of the supposititious true owner or owners, for whose 
protection the bond is meant, are not represented by counsel. Such 
bond should be made to the corporation respondent, as obligee, in the 
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amount directed by the order of the court, reciting the proceedings with 
some detail, especially the order for issue of new stock, giving the num- 
ber and par value of the lost certificate or certificates of stoci, and 
conditioned that the obligors shall and will at all times indemnify and 
save harmless any and all person or persons, corporation or corporations, 
who shall thereafter appear to be the lawful owner or owners of such 
certificates lost, stolen or destroyed as aforesaid, of and from all loss, 
damage or other injury sustained by them by reason of the premises. 

It has also been urged on behalf of the corporation respondent 
that the court should require the bond to be so made as to protect 
such corporation, as well as the true owner of the stock, but I am unable 
to see that this course is advisable even if within the power of the court. 
If such corporation desires indemnity for itself, it seems to be amply 
protected by section 111 of the act, under which the corporation is 
entitled in the first instance to indemnity to any reasonable amount and 
on any reasonable terms. As heretofore stated, an unreasonable demand 
of the corporation may be a jurisdictional fact entitling the claimant to 
seek redress here. It is, therefore, entirely within the power of the 
corporation to obtain indemnity by not asking too much, and in case 
the demand is not unreasonable, and the claimant refuses to comply 
with it, he will not be entitled to relief in this court. So if it should 
appear upon the application that the corporation has not asked for more 
than reasonable indemnity, an order for a reissue of stock and indemnity 
to the supposititious true owners by virtue of the court proceedings, 
should be denied, and the petitioner will have to seek redress by giving 
to the corporation the indemnity originally asked and adjudged rea- 
sonable. 





STATE v. YOUNG. 





(N. J. Supreme Court, June 8, 1903.) 








Criminal law—Jurisdiction of 
Supreme court—Struck jury.—1. 
Under Gen, St., p. 2570, Sec. 
229, providing that every issue 
joined in the Supreme court or 
brought to the Supreme court for 
trial shall be tried in the county 
where the cause of action or 
offense has arisen or been com- 
mitted, or shall arise or be com- 
mitted, unless the Supreme court, 
on motion in behalf of the state, if 
the state be interested, shall order 
trial at the Bar of that court, 
defendants charged with man- 
slaughter were not entitled, on 
their application, to a trial at the 


- was found. Section 


Bar of the Supreme court. 2. Cr. 
Prac. act (P. L, 1898, p. 895), Sec. 
76, provides that struck juries shall 
be selected from the persons quali- 
fied to serve as jurors in and for 
the county in which the indictment 
79 requires 
that a foreign jury shall be selected 
in the same manner as the general 
panel is selected, which Gen. St., p. 
1854, Sec, 50, requires to be select- 
ed by the sheriff. Held, that de- 
fendants charged with manslaugh- 
ter were not entitled to a struck 
jury, to be selected by the court 
from a county other than that in 
which the indictment was found. 


Edward F. C. Young and others were charged with manslaughter. 
On motions for trial at the Bar of the Supreme court and for a struck 
Motions denied. 


jury. 
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Argued June term, 1903, before Garrison, Garretson and Swayze, JJ. 


Mr. James B. Vredenburgh, Mr. George T. Werts and Mr. Ricliard 
V. Lindabury for the motions. 


Mr. Chandler W. Riker opposed. 


PER CURIAM: The defendants were indicted at the Essex Oyer 
and Terminer for manslaughter. The indictment has been removed by 
certiorari into this court. The defendants now move for a trial at the 
Bar of this court, and for a struck jury to be selected from a county 
other than Essex. 

We think we are without power, under existing statutes, to grant 
either motion. The right to a trial at Bar as it originally existed has 
been limited in this state by a statute passed in 1799 and now printed 
as section 229 of the Practice act (Gen. St., p. 2570). This section was 
originally section 3 of “An act relative to the Supreme and Circuit 
courts.” Paterson’s Laws, p. 393. It requires every issue joined in the 
Supreme court or any other court, and brought into the Supreme court 
for trial, to be tried in the county where the lands are situate, “or the 
cause of action or offense hath arisen or been committed or shall arise 
or be committed, unless the Supreme court, upon motion in behalf of the 
state, if the state be interested, or upon motion of either party in the 
action, shall think proper to order the trial to be at the Bar of the said 
Supreme court, which shall only be done when the matter or property 
in dispute shall be of the value of three thousand doilars.” 

The Supreme court had, in 1799, as now, cognizance of criminal 
cases (see the Ordinance of 1751, 1 Halsted, Appendix vi.), and there 
can be no doubt that when the act of 1799 referred to an “offense,” and 
required a trial in the county where it was “committed,” it referred to 
criminal cases. In such cases the state is interested, and the motion 
for a trial at Bar must be made in behalf of the state. It cannot be 
made by the defendants. It is not necessary now to decide whether 
the clause providing that the order for trial at Bar shall be made only 
when the matter in dispute is of the value of $3,000.00 indicates a legis- 
lative intention to limit trials at Bar to civil actions. The motion for a 
trial at Bar must, therefore, be denied. 

The defendants also move for a struck jury from a county other than 
Essex. Sections 75 and 76 of the Criminal Procedure act (P. L. 1898, 
pp. 894, $95) provide for struck juries. Sections 78 and 79 provide 
for foreign juries. By section 76 struck juries are required to be 
selected from the persons qualified to serve as jurors in and for the 
county in which the indictment was found. This excludes the selection 
of a struck jury from another county. Section 79 requires that a foreign 
jury shall be selected in the same manner as the general panel of jurors 
is selected. This method is prescribed by the supplement to the act 
concerning juries (Gen. St., p. 1854, Sec. 50). This statute imposes 
the duty of selecting the general panel of jurors upon the sheriff. 

There may be, under the Criminal Procedure act, a jury selected by 
the court from the county in which the indictment is found, or there 
may be a jury selected by the sheriff from another county. There is 
no provision for a jury to be selected by the court from another county. 
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Inasmuch as the motion made in this case is neither for the struck jury 
nor for the foreign jury authorized by the statute, but for a kind of 


jury for which there is no statutory authority, the motion must be denied. 
Both motions are denied, with costs. 





STATE v. McQUEEN. 


(N. J. Supreme Court, June 8, 1903.) 


Criminal law—Exceptions to 
charge—Assignments of error. 
1. Where a general exception is 
taken to a charge under section 
140 of the Criminal Procedure act, 
“any assignment of error thereon 
must, under section 141 of the act, 
set out “the portion of the 
charges” alleged to be erroneous. 
2. An assignment of error in the 





whole charge of the said court was 
contrary to law and injurious to 
the interests of the defendant,” is 
not good. It alleges the parts of 
the charge which are unquestion~ 
ably good to be as bad as the 
parts which may not state the cor- 
rect legal principle. Such an 
assignment is not within section 
141 of the act. 





following form: “Because the 
Error to Court of Quarter Sessions, Passaic county. 


William MacQueen and Rudolph Grossman were convicted of 
crime and bring error. Affirmed. 


Argued February term, 1903, before the Chief Justice and Hendrick- 
son, Pitney and Fort, JJ. 


Mr. Robert E. Van Hovenberg for plaintiffs in error. 
Mr. Eugene Emley for the state. 


FORT, J.: There are no assignments of error based upon the 
charge of the court in this case which this court is called upon to con- 
sider. There was general exception taken to the charge of the trial 
judge, but no portions of the charge have been pointed out as erroneous 
and error assigned thereon. 

By sections 140 and 141 of the Criminal Procedure act it is enacted 
as follows: 

“140. Upon the trial of any indictment it shall be lawful to take 
a general exception to the charge of the court to the jury, without 
specifying any particular ground or grounds for such exception, and 
without specifying what portions of said charge are excepted to, and it 
shall be the duty of the judge to settle a bill of such exception and to 


sign and seal the same, to the end that the same may be returned with ° 


a writ of error to the court having cognizance thereof. 

“141. It shall be lawful, where such a general exception has been 
taken, to assign any error or errors of law upon any portion of the charge 
so excepted to.” P. L. 1898, p. 916. 

It will be seen that upon a general exception to a charge it is made 
lawful to assign error on any portion of the charge so excepted to. In 
this case the counsel of the defendants assign error on the charge only 
in this general way: “Third. Because the whole of the charge of the 
said court was contrary to law and injurious to the interests of the 
defendant.” Such an assignment is of no force, and does not assign 
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error “upon any portion of the charge so excepted to.” It assigns 
error upon the whole charge, alleging it as a whole to be bad and 
injurious to the defendant. An assignment of this kind is a mere con- 
clusion—a mere statement of an alleged result; not a pointing out of 
any error complained of. We have, however, considered the charge of 
the court with care, and find no error of law as therein stated. 

The assignments of error as to alleged illegality in the admission 
of evidence are also improperly framed. They are too general, and in 
no way refer to the evidence alleged to have been erronously admitted; 
but, notwithstanding this, we have considered them, and there is no 
error found to sustain the assignments, either as made or as they should 
have been made. 

The judgment of the Quarter Sessions is affirmed. 





IN re WILL OF RACHEL A. CARTWRIGHT. 


(Essex County Orphans’ Court, July 22, 1901.) 
Jurisdiction of Orphans’ Court—Appeal From Surrogate’s Order—Dismissal of Proceed- 
ings. 
Approved 51 Atl. Rep. 713; opinion by Magie, Ordinary. 


SKINNER, J.: The will of Rachel A. Cartwright was admitted to 
probate and letters testamentary issued by the surrogate of this county 
on the 9th day of February, 1900. On the 22d day of March, 1901, 
a petition was presented to the surrogate by two of the next of kin of 
the deceased, asking that the will be reproved in solemn form, where- 
upon citations were issued to bring the parties into this court. Motion 
is now made to dismiss the proceedings for lack of jurisdiction, on the 
ground that the matter can come before the court only by appeal from 
the order of the surrogate, and that the time limited by the statute for 
such appeal has expired. 

Straub’s Case, 4 Dick. 264 (affirmed in Scharer v. Schmidt, 5 Dick. 
795), is cited as authority for the proceedings instituted, but it does not 
sustain such a practice. The learned Chancellor in his opinion says: 
“When a will is proved in common form, the court at any time within 
thirty years after probate may require the executor, of its own motion, 
or at the instance of the next of kin, or other person interested, to 
prove the will in solemn form;” and that the proper practice is to present 
a petition to the surrogate to reprove it in solemn form, when it would 
become his duty to cite the parties in interest to appear before the 
Orphans’ court. But the application in the Straub case was to the 
Orphans’ court to set aside the probate by the surrogate, and the Ordi- 
nary held that the Orphans’ court could not take jurisdiction except by 
appeal, the time for which had expired. So much of the opinion as 
gave the Chancellor’s views on the proper practice to be pursued in such 
a case was obiter dictum, and the subsequent affirmance by the Court 
of Errors and Appeals, without opinion, for the reasons given by the 
Chancellor, cannot be regarded as sustaining his views on a question 
not involved in the case. 

In the latter case of Gordon v. Old (7 Dick. 317) the Court of 
Errors and Appeals showed its unwillingness to be recorded as approv- 
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ing the above practice, by saying, “Whether when a will is admitted to 
probate, in compliance with the statute and the practice of our courts, 
the court of its own motion, or at the instance of the next of kin or 
other persons interested, may require it to be proved in what is known 
in English law as solemn form, and if so, by what practice and proced- 
ure, and in what court such an investigation shall be conducted, we do 
not decide.” I find no reported case in this state which supports the 
dictum of the Chancellor. 

The distinction between probate in common form and in solemn 
form originated in the ecclesiastical courts of England, which had con- 
clusive jurisdiction of wills of personalty and none over wills of realty. 
A brief but comprehensive statement of the practice is given by 
Godolphin: “A testament after the testator’s death, and not before, 
may be proved either in common form, as when the executor, presenting 
the testament before the judge without citing the interested, doth depose 
the same to be the true, whole and last will and testament of the 
deceased, and whereupon the judge doth annex his probate and seal 
thereunto; or in the form of law, as when the widow and next of kin 
to the deceased are cited to be present, in whose presence the will is 
accepted before the judge, whereupon witnesses being produced, 
received, sworn, examined and their depositions published, the judge, in 
case of sufficient proof, doth pronounce for the validity of the testament. 
Now, he that proves but in common form may be compelled to prove 
the same again in form of law, but being once so proved, the executor 
is not compellable to prove any more, but being proved only in common 
form, it may be questioned at any time within thirty years next after, 
by common opinion, before it work prescription, which is otherwise in 
case it be proved in form of law, or per testes.” Godolphin’s Orphans’ 
Legacy, part 1, chapter 20, section 4, page 38. This was the settled 
practice in the ecclesiastical courts. Page on Wills, p. 352; 1 Woerner 
on Administration, 2d Edition, sections 215 and 227; 16 Encyclopaedia 
of Pl. and Pr., page 994; 1 Williams on Executors, 7 Am. Ed., p. 392. 

The ecclesiastical law was a part of the common law of England, 
which, by Article XXII of the Constitution of 1776, continued in force 
in New Jersey. 6 A. and E. Ency. of L., page 275. The instructions 
to Lord Cornbury, the first Royal Governor, contained the following: 
“And to the end the ecclesiastical jurisdiction of the said Lord Bishop 
of London may take place in our said province so far as conveniently 
may be, we do think fit that you give all countenance and encourage- 
ment to the exercise of the same, excepting only the collating the 
benefices, granting licenses for marriage and probate of wills, which 
was reserved to you, our Governor.” Leaming & Spicer, page 639. 
From that time until the first Constitution of this state, adopted in 1776, 
“the Governor was both Ordinary and Metropolitan of the province, 
and his court was called the Prerogative court, an appellation applied 
in England to the archbishop’s court.” In the matter of Coursen’s 
Will, 3 Gr. Ch. 408, 418. It would be interesting to examine the early 
provincial records to see if the practice in question was in fact followed, 
but in view of the foregoing, I see no reason to doubt that it might 
have been resorted to, and, unless superseded by legislation, might yet 
perhaps be invoked. I am satisfied that it has been superseded by the 
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legislation in this state which made the surrogate a judicial officer with 
independent jurisdiction, created the Orphans’ court and gave it appellate 
jurisdiction over the surrogate. Before reviewing that legislation, how- 
ever, we will do well to understand the origin of the practice, the reason 
for its existence. The text writers, above cited, confine themselves to 
a mere statement of the rule as the settled law, with a designation of 
the features which distinguished the probate in common form from pro- 
bate in solemn form, especially the fact that in the former none of the 
parties interested were notified. If this lack of notice were the founda- 
tion for the practice of permitting the reproof in solemn form at any 
time within thirty years, upon the theory that those who did not have 
notice were not bound by the probate, it would find no place in our 
law, for our courts have held that probate in common form is a proceed- 
ing inrem. Quidort’s Administrator v. Pergeaux, 3 C. E. Gr. 472, 477. 
Wherefore it is binding upon all, whether or not they had notice. 
Page on Wills, 403, 404; 1 Williams on Executors, 7 Am. Ed., p. 387, 
note 10; 1 Woerner on Administrators, 2d Ed., Sec. 227. 

It must be remembered that in the days when the practice originated 
the probate in common form was different in an important particular 
from that which we now call probate in common form before the surro- 
gate. There was no decree declaring the validity of the will; it was 
produced by the executor; he made oath that it was the 
last will and testament of A. B. “Whereupon the judge doth annex his 
probate and seal thereunto.” Godolphin, part 1, chapter 20, section 
4, page 62. The judge’s “probate” was, at the most, an approval of 
the writing as being presumptively the will of A. B.; it was because 
of this presumption of validity that the court justified itself in accepting 
so slight proof as the oath of the executor alone: This procedure after- 
wards broadened somewhat, in that the subscribing witnesses were 
produced, but in the earliest records of wills admitted to probate in 
New Jersey and now lodged in the office of the secretary of state, there 
was no order admitting the will to probate, only a memorandum by 
the surrogate as deputy of the Ordinary, to the effect that the witnesses 
had appeared and proved the will and the executor had done the like 
and sworn to perform the duties of his office, with another memorandum 
that letters were accordingly granted by the Governor; a little later, 
as the formalities began to be better observed and the records to be 
more fully kept, these memoranda became depcsitions taken by the sur- 
rogate and the letters testamentary appeared in the record accompany- 
ing the will. These are in the name of the Governor of the province 
and recite that “at Perth Amboy, onthe * * * dayof * * * 
before (one of the surrogates) being thereunto duly authorized and 
appointed, the last will and testament of A. B. was proved and now 
approved and allowed by me.” There was no order or decree establish- 
ing the will. As in Godolphin’s time, the judge did “annex his probate.” 
On the other hand, from the earliest times, if the will was proved in 
solemn form, there was an adjudication that it was the last will and 
testament of A. B. Godolphin, referring to the form of probate by cita- 
tion of the parties and the examination of witnesses, says, “Whereupon 
the judge, in case of sufficient proof, doth pronounce for the validity of 
the will.” 
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With this view of the probate in common form, as simply an approval 
of the will by the court, because it was presumed to be the last will and 
testament, and not an order establishing the validity of the instrument, 
we get further light on the subject from another expression of the old 
writer included in a former quotation. He says, “But being proved only 
in common form, it may be questioned at any time within thirty years 
next after, by common opinion, before it work prescription.” That is 
to say, the presumption that the will produced was the will of A. B., 
which had justified the court in admitting it to probate on the executor’s 
oath alone, being strengthened perhaps by the sanction given to it by 
probate, would, after thirty years, ripen into a conclusion of the validity 
of the will, as if there had been an adjudication to that effect. This 
examination of the early practice leads to the conclusion that, besides 
the features commonly noted as distinguishing probate in common form 
from probate in solemn form, namely, the want of notice and of full 
proofs, there was a third: the lack of any adjudication of the validity of 
the will; and in this last distinguishing feature would seem to lie the 
germ of the practice that permitted any one to question the first probate 
and compel the executor to bring in the proof that there might be such 
adjudication. From this point of view it will be clear that the reason 
for the rule has failed, and the practice cannot now be invoked, for now 
the surrogate, in admitting a will to probate, orders and adjudges, “that 
said will be and the same is hereby established as the last will and 
testament of the said deceased.” His determination is a judicial act 
(Quidort’s Administrator v. Pergeaux, 3 C. FE. Gr. 472), and has the same 
validity and effect as probate by the Ordinary. (P. L. 1898, p. 775, 
Sec. 156). 

Turning now to the statutes, we find that by an act, entitled “An act 
to ascertain the power and authority of the Ordinary and his surrogates, 
to regulate the jurisdiction of the Prerogative court and to establish 
an Orphans’ court in the several counties of this state,’ passed Decem- 
ber 16, 1784 (Paterson’s Rev., p. 59), the surrogate was authorized to 
take depositions of wills and transmit them to the Prerogative court, 
subject to appeal to that court within a time limited. His jurisdiction 
was confined to cases where “no difference, objection or dispute arises 
thereon.” By an act passed November 9%, 1803 (Bloomfield’s Compila- 
tion, page 96), the Revision of 1820 (P. L. 1820, p. 772), and the 
Revision of 1846 (p. 205), his power to issue letters testamentary was 
expressly conferred, their form was prescribed and they were given the 
same validity and effect as like proceedings in the Prerogative court, 
with an appeal to that court, and by the revision of 1820, the surrogate 
was not to prove any will until ten days after the death of the testator. 
By a supplement, approved March 17, 1855 (Nixon’s Digest, p. 563), 
his proceedings in admitting a will to probate were made subject to 
appeal to the Orphans’ court, “and proceedings thereon as if the will 
had not been proved,” or in other words, probate in the Orphans’ court 
in solemn form. The revision of 1874 (page 492) contained the same 
provisions, with a change in the time within which an appeal was to be 
taken from the surrogate to the Orphans’ court. The revision of 1898 
is to the same effect (P. L. 1898, p. 718, Secs. 18 and 15; p. 775, Sec. 
156; p. 793, Secs, 202 and 203). 


iO ee ae he LR ill a 











Pape nke = 


TN ae ao BK Yo ae 


i 











248 THE NEW JERSEY LAW JOURNAL. 


If the practice of probating in solemn form at any time within thirty 
years after probate in common form ever prevailed in this state, it was 
supplanted by the legislation just cited. The legislature there said 
plainly that for all contests that might arise within a few days after 
a man’s death, they would make this provision: they would say that no 
will should be offered for probate until after ten days; if during those 
ten days, or at any time before the will was offered for probate, disputes 
or doubts arose or a caveat was filed by one disposed to contest, cita- 
tions should issue to bring the matter before the Orphans’ court. If 
these doubts and disputes arose after the expiration of the ten days and 
after the surrogate had acted by admitting the will to probate, there 
-might still be an appeal from his order to the Orphans’ court. The 
time for this appeal might well be made short, as a matter of public 
policy, for the discouragement of contests over the estate of the 
deceased, and that, too, although there had been no notice to the persons 
interested of the surrogate’s probate, because the death itself is a large 
notifying fact to all those who claim any interest in the estate of the 
deceased, and is ordinarily enough warning of an attempt to settle and 
dispose of the estate. 

The conclusion that this court has no jurisdiction in such a pro- 
ceeding as this is strengthened by an examination of the above statutes, 
with special reference to the powers conferred upon the Orphans’ court. 

In the Straub Case the learned Chancellor said, “The petition should 
not be to set aside the probate, but to reprove the will in solemn form. 
Such proof is denominated in the books ‘contentious business;’ it 
premises controversy, and upon the presentation of the petition for it 
to the surrogate, a controversy would arise, and then under our statute 
it would become the duty of the surrogate to cite the parties to appear 
before the Orphans’ court.” This presupposes that the Orphans’ court 
has jurisdiction over all contentious business, whereas, plainly, it has 
jurisdiction only over such contentious business as the statute has 
described. The statute says, “But in case doubt shall arise on the face 
of the will, or a caveat is put in against proving a will, or a dispute arise 
respecting the existence of a will, the surrogate shall not act in the 
premises, but shall issue citations,” etc. It may be doubted if this 
applies to a case where the controversy arose after the surrogate has 
already acted by admitting the will to probate. In effect, the statute 
says that in certain cases the surrogate shall not admit a will to probate, 
and that in those same cases the Orphans’ court shall have jurisdiction. 
It applies a barrier to the action of the surrogate, and to the cases that 
fall behind that barrier it gives jurisdiction to the Orphans’ court. If 
the surrogate has already admitted the will to probate, already acted, 
the statute does not apply, and the only power given to the Orphans’ 
court in that case is to review the proceedings of the surrogate on an 
appeal taken within the time limited. The case of Morris v. Morris. 1 
Harrison 526, is, at first sight, an authority against this contention, but 
on further examination it does not appear so. In that case the surro- 
gate had granted letters of administration and afterwards (apparently, 
though not expressly stated) a dispute arose respecting the right of ad- 
ministration, and the Supreme court said the Orphans’ court could not be 
ousted of its jurisdiction by the previous action of the surrogate. The 
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statute which was being construed in that case said that if dispute arose 
the surrogate should issue citation; it did not say “he shall not act,” as 
in the section relating to disputes over a will; and it was from these words 
in the latter section that I draw the inference that it was intended to 
cover only disputes arising before the surrogate had acted. 

To take jurisdiction of this proceeding would be contrary to the 
settled practice in this state for many years. If a will that has been 
admitted to probate nearly thirty years ago may now be attacked by 
a proceeding of this kind, there would be an unsettling of estates that 
would be very much to be deplored. The business of the Orphans’ 
court would be revolutionized, for every careful lawyer would advise 
against offering a will for probate before the surrogate, preferring that 
it should be proved in solemn form before the Orphans’ court, and so 
be established. 

I have, therefore, concluded to grant the motion and to dismiss the 
proceedings for want of jurisdiction. 





NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions.) 


Partition—Counsel fee—Allowance to plaintiff's attorney.—1. 
Where, in partition, it was discovered, after the report of commissioners, 
that several tracts of land had been awarded to defendant by mistake 
which did not belong to the estate, and the matter was sent back to the 
commissioners, who made a new division, the happening of the error, 
while not ground to deprive complainant’s counsel of any right to a 
counsel fee, should affect the amount allowed him for his services. 
2. Where, in partition, thirteen thousand acres of land were involved, 
and the difficulties of division had been very considerable, and owing to 
a mistake, in which counsel for plaintiff and defendant both participated, 
several tracts of land were awarded to defendant which did not belong 
to the estate, and a second reference was necessary, and defendant was 
entitled to four-fifths of the estate, a counsel fee would be allowed com- 
plainant’s counsel in the sum of $400.00. 3. Under Chancery act 1902 
(P. L., p. 540), Sec. 91, providing that it shall be lawful to include in 
complainant’s costs in partition a counsel fee, in cases where plaintiff 
is entitled to a decree for costs, the Vice Chancellor should hear parties 
on the question of allowance of a counsel fee, and should advise the 
same in his report to the Chancellor, and, if either party is dissatisfied 
with the allowance, he may apply to the Chancellor to fix a proper sum. 
McMullen v. Doughty. (Mr. John D. McMullen for complainant. Mr. 
Herbert A. Drake for defendant). Opinion by GREY, V. C., June 
8, 1903. 


Quieting titlke—Adverse claim—Pleading-—Evidence.—1. Where a 
bill to quiet title to realty under act March 2, 1870 (3 Gen. St., p. 3486), 
omits a statutory allegation, but complainants’ peaceable possession 
with claim of ownership is admitted, and there is no misunderstanding 
as to the issues, an amendment may be made to bring the cause within 
the statute. 2. In a statutory action to quiet title under act March 2, 
1870 (3 Gen. St., p. 3486), the complainants, being in peaceable posses- 
sion of the premises, are not required to establish their title until the 
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defendant has shown prima facie the adverse title or interest which he 
claims. 3. Ina suit by complainants in peaceable possession of premises 
to quiet title, defendant’s adverse title under an alleged heir of com- 
plainants’ intestate, who died seized of the premises, is not sustained by 
proof that such heir called intestate ‘‘cousin,” with inferences drawn 
from such fact by persons who had no knowledge in regard to the matter, 
where it appears that such heir and defendant, with full knowledge of 
the fact for a period of forty years, failed to assert any claim based on 
relationship to intestate. Ward v, Tallman. (Mr. James Steen for com- 
plainants. Mr. Frederick W. Hope for defendants). Opinion by 
STEVENSON, V. C., June 11, 1903. 


Chattel mortgage—Failure to record—Negligence of clerk.—1. In 
cases where personal property is mortgaged without change of posses- 
sion, the chattel mortgage is void as to creditors of the mortgagor, 
unless it be recorded in the book directed by the chattel mortgage 
statute to be provided. 2. The record of a chattel mortgage in the real 
estate mortgage book does not relieve the chattel mortgage of its invalid- 
ity as to the creditors of the mortgagor. 3. Whether the failure to 
record a chattel mortgage according to the statute is the fault of the 
mortgagee or of the clerk is not material. The statute declares a chattel 
mortgage to be void as to creditors of the mortgagee unless certain 
things be done. One of these is that it be recorded according to the 
statute. The chattel mortgage is in law void as to such creditors, unless 
it is in fact recorded as required by the statute. Knickerbocker Trust 
Co. v. Penn Cordage Co. (Mr. John B. Humphreys and Messrs. Davies, 
Stone & Auerbach for complainant. Mr. C. V. D. Joline for defendant, 
Claud S. Fries. Mr. Joseph H. Gaskill for defendant, Pennsylvania 
Railroad Company). Opinion by GREY, V. C., June 13, 1903. 
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(Abstracts of Recent Opinions.) 

Long Branch commission—Special appropriations—Procedure— 
1. When the chairman of a legislative board refuses to put to vote a 
motion which is properly before the board for its action, the motion 
may be legally put by a temporary chairman selected at once by the 
board. 2. The standing rules of the Long Branch commission, adopted 
under authority of the statutes by which the commission is organized, 
are obligatory on the commission, so that its action in disregard of 
them is illegal. 3%. According to the standing rules of the Long Branch 
commission, in every vote relating to a special appropriation the yeas 
and nays must be taken and recorded. Held, that a resolution direct- 
ing the execution of a contract which would bind the municipality to 
make payments that could be met only by special appro- 
priations could not be lawfully passed without taking and 
recording the yeas and nays. Hicks v. Long Branch commission. (Mr. 
Robert H. McCarter for plaintiff in error, Long Branch commission. 
Messrs. Corbin & Corbin for defendant in error, Tintern Manor Water 
Co). Opinion by DIXON, J., June 15, 1903. 


Master and servant—Inspection of appliances.—1. With respect 
to the condition of implements furnished to his servants, a master must 
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make such inspection as ordinary prudence requires, including the use 
of such tests as are known to him to be called for, or as are so com- 
monly employed in such inspections that he might reasonably be deem- 
ed to have known of them. McGrath v. Delaware, L. & W. R. Co. 
(Mr. Warren Dixon for plaintiff in error. Messrs. Bedle, Edwards 
& Lawrence for defendant in error). Opinion by GARRISON, J., 
June 15, 1903. Dixon, Bogert and Vroom, JJ., dissenting. 


Injury to employee—Negligence of fellow servant.—1. Where a 
flagman of a stalled railway train, whose duty it is to signal an ap- 
proaching train, fails to perform that duty, the railway company is not 
responsible to a fellow servant of the flagman for such neglect. 2. A 
flagman of one train and the engineer of another train of the same 
company are engaged in a common employment, and are fellow ser- 
vants, within the rule exempting the master from liability. Miller v. 
Central R. Co. of New Jersey. (Mr. Irwin W. Schultz for plaintiff in 
error. Mr. George M. Shipman for defendant in error). Opinion by 
SWAYZE, J., June 15, 1903. 


MISCELLANY. 





STATE NOTES. 


Mr. Thomas W. Randall, of Pat- 
erson, sailed July 2 for a two- 
months’ trip abroad. He will visit 
England, France, Switzerland and 
Italy. 

Mr. William Nelson, of Pater- 
son, is spending his vacation in 
Gananoque, Ontario, and will be 
absent until September. 

Mr. Craig A. Marsh, of the 
Plainfield Bar, sailed July 11th, on 
his annual trip to Europe. 

The directors of the Hearthstone 

suilding and Loan Association, of 
Newark, tendered a farewell dinner 
to Mr. Thomas S. Henry, their 
counsel, July 13th, on the eve of 
his leaving for Europe. There 
were seventeen guests present. Ex- 
Judge Francis Child made the prin- 
cipal address. 

Hon. William B. Gourley, of 
Paterson, is also spending his va- 
cation in Europe, and will return 
early in September. 

On July 2d the mother of Justice 
Charles G. Garrison died at her 
home in Camden. Mrs. Garrison 
was seventy-four years old, the 


widow of the Rev. Dr. Joseph F. 
Garrison, who was for years prior 
to his death, about ten years ago, 
rector of St. Paul’s P. E. Church, 
Camden. She was a woman of the 
broadest culture, of fine intellect 
and devoted to charitable works. 
Mr. Lindley M. Garrison, of the 
Jersey City Bar, is also her son. 
Mr. James B. Dill, the well- 
known corporation lawyer, with 
two of his daughters, started July 
16th on an automobile trip to his 
summer home at Rangeley Lakes, 
Maine, Mr. Dill handling a big 
white steamer and the Misses Dill 
driving a Stanhope machine. There 
were also two machinists in the 
party. Before leaving Boston they 
sent a barrel of gasolene to Maine 
to be sent over the road to be trav- 
eled and met on the way, as it 
would be impossible to buy it there. 
Tents and food were also to be 
sent on ahead a day or two, that 
the party might not want for any- 
thing. While in Rangeley, where 
the party will remain the rest of the 
summer, Mr. Dill will attempt to 
take his machine over the trail from 
the camp to Lake Kennebago. No 
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machine has ever traveled over this 
road, and, in fact, no vehicle with 
springs has ever attempted to do 
so, owing to the rough country to 
be passed over. 

Miss Emily Hopkinson Scovel, 
the youngest daughter of Mr. Philip 
S. Scovel, of the Camden Bar, and 
Mr. Frederick Rex Reeves, of Col- 
lingswood, N. J., were married 
July 15th at the home of Mr. 
Scovel. Mr. Reeves is a member 
of the Philadelphia Bar. 


The city of Newark lost one of 
her prominent citizens in the death 
of Mr. Eugene Vanderpool at his 
home on July 12th, resulting from 
intestinal trouble. He was not a 
member of the Bar, but was well- 
known as the Treasurer of the Es- 
sex Park Commission. He had an 
active interest in a number of busi- 
ness concerns, but was noted as a 
gas engineer. Some years ago he 
was elected president of the Amer- 
ican Gas Light Association, and 
subsequently was elected president 
of the International Gas Light As- 
sociation of the World. He had 
long been a director of the Mu- 
tual Benefit Life Insurance Com- 
pany, of the Newark National 
Banking Company, and a little over 
a year ago was made the president 
of the Howard Savings Institution. 
When the Essex County Park 
Commission was established, un- 
der the law of 1895, Mr. Vander- 
pool was appointed one of the five 
members by Mr. Justice Depue, 
and was its treasurer at the time of 
his death. 

He left two daughters, one the 
wife of Mr. Howard W. Hayes, of 
the Newark Bar, who, with her 
husband, were in Europe. The 
funeral services were held at his 
home on the 15th, and delegations 
were present from the Newark 


Board of Trade, the Howard Sav- 
ings Institution, the Mutual Bene- 
fit Life Insurance Company, the 
Essex Park Commission, and the 
Princeton Club. Among the hon- 
orary pall bearers were Governor 
Murphy, Chief Justice Gummere, 
Vice Chancellor John R. Emery, 
Mr. Frederick Frelinghuysen, Mr. 
Amzi Dodd and Mr. Oscar Keen. 

The Essex Park Commission in 
their resolution said: “No one has 
contributed more largely than he 
to the success of the park system; 
he has given, for the past four 
years, willingly, of his time, his pro- 
fessional ability, and his ripe judg- 
ment to the work of the commis- 
sion, for the benefit of the people 
of Essex County. 

“His associates desire to record 
their deep regret at the loss which 
the county has sustained; its grat- 
ification that they could have com- 
manded for so long a period the 
services of such a brilliant, fearless 
and conscientious man; its great 
sympathy for his family and the 
overwhelming personal sorrow 
which they have each and all sus- 
tained.” 

Mr. Alonzo Church, tie secre- 
tary of the Board, on July 27th 
officially announced the death of 
Mr. Vanderpool to Chief Justice 
Gummere, to which the Chief Jus- 
tice replied: “The court hears 
with very deep regret the official 
announcement of the death of Mr. 
Vanderpool. No one knows bet- 
ter than I, except perhaps his fel- 
low members on the Park Board, 
how well deserved is the tribute 
just paid to his memory. He was 
a man of absolute integrity, of abil- 
ity of a high order and a man of 
wide experience in men and _ af- 
fairs. 

“This county in his death has lost 
one of its most useful and valued 
citizens and the Park Board a 
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member whose place it will be diffi- 
cult to adequately fill.” 

His successor has not yet been 
appointed. 


Known well as a former lay 
judge of the Common Pleas, Mr. 
Stephen Quaife died June 29th in 
Christ Hospital, Jersey City, after 
an illness of eight months. He 
was born in England seventy-seven 
years ago. His parents came to 
America in 1827 and settled in Jer- 
sey City. He was an architect. 
Mr. Quaife served in the civil war 
as a draft commissioner, with the 
rank of lieutenant; as chosen free- 
holder of Hudson county, as al- 
derman in 1864, clerk of the police 
board and justice of the peace in 
1866, lay judge in 1867 and mem- 
ber of the Jersey City Board of 
Works in 1869. 


THE AMERICAN BAR ASSOOIA- 
TION. 





The twenty-sixth annual meet- 
ing of the American Bar Associa- 
tion will be held at Hot Springs, 
Virginia, on August 26th, 27th and 
28th, at the Homestead Hotel. Sir 
Frederick Pollock, of London, will 
present a paper, and the annual ad- 
dress will be by Hon. Le Baron B. 
Colt, of Rhode Island, U. S. Cir- 
cuit Judge for the First Circuit. 





DRINKING TOAST. 


The bit of toasted bread that 
was deemed such an important in- 
gredient in many an old-time drink 
was considered a morsel of honor 
and fell to the one whose turn 
came last to sip from the common 
cup. 
In Cromwell’s time, so we read, 
a favorite toast of the cavaliers was 
to put a crumb of bread in the glass 
and, before they drank, to say, 
“God send this crum-well down.” 

The very name toast calls up a 
host of anecdotes that have been 


the very essence of many a con- 
vivial scene. 

The well known one of the ac- 
complished Judge Story at a din- 
ner in honor of Everett’s appoint- 
ment as Ambassador to the Court 
of St. James is especially graceful: 
“Genius—sure to be welcomed 
where Everett goes.” 

The next response to this was: 
“Law, equity and jurisprudence 
—no efforts can raise them above 
one Story.” 

Alphonse Karr, one of the dain- 
tiest of writers, once gave a toast 
at a dinner of physicians by pro- 
posing “the health to the sick.” 





LORD CHANCELLORS IN PLENTY. 


At a dinner at which a number 
of lawyers were discussing the 
case of Vanderbilt Allen, who was 
confined for a number of years in 
an insane asylum, an English bar- 
rister related this story of the late 
Lord Chancellor Herschell: While 
the Lord Chancellor was on a 
visit at the house of a friend near 
Norwich, it occurred to him to visit 
the great insane asylum at that 
place. He arrived late in the 
afternoon and, asking for admis- 
sion, was informed that it was after 
visiting hours and that he would 
not be admitted. 

“But I am the Lord Chancellor,” 
urged Baron Herschell to the door- 
keeper. 

“Oh, that’s all right,” replied the 
latter, “we've got four of you in- 
side already.” 





NEW JERSEY CORPORATIONS. 


The address at the ninth annual 
meeting of the Pennsylvania Bar 
Association was delivered June 
29th, by James B. Dill, the famed 
corporation lawyer, of East Or- 
ange. His topic was “Some As- 
pects of New Jersey’s Corporate 
Policy.” 
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Mr. Dill traced the history of the 
struggle between the state of New 
York and the state of New Jersey 
for corporate supremacy, pointing 
out that New Jersey had gradually 
drawn away from New York the 
large corporations; that such cor- 
porations, financed by New York 
men, had gone to the state of New 
Jersey for their corporate existence, 
and returned to New York to be 
treated there as foreign corpora- 
tions rather than as New York 
companies. 

He called attention to the at- 
tempts of New York to retain this 
capital, intimating that these at- 
tempts were in the direction of lax- 
ity of law rather than protection 
for invested capital; more in the 
direction of letting down the bars, 
so far as corporate requirements 
were concerned, than to the devel- 
opment of a complete corporate 
scheme, more in the direction of 
borrowing some of the so-called 
lax features of New Jersey’s law 
without the New Jersey elements 
of protection, than to the enact- 
ment of requirements for the pro- 
tection of the investors and the 
public. The speaker claimed that 
New York’s liberalizing features 
were not successful in retaining 
corporate organizations. 

With regard to the features of 
New Jersey’s corporate policy, 
which had proved attractive to in- 
vestors, Mr. Dill said there swept 
over this country a demand for ex- 
traterritorial corporations, corpor- 
ations with power to do business 
in more than one state, and that 
New Jersey’s laws and policy were 
broad enough to meet the new re- 
quirements. 

He pointed out that as early as 
1791 there were laid in New Jer- 
sey the foundation for extraterri- 
torial corporations, by the organi- 
zation of a company, with the then 


great capital of $1,000,000, with 
power to hold more than $4,000,- 
G00 of property, organized by the 
citizens of the state of Pennsyl- 
vania, New York and some from 
New Jersey. From that time to 
this New Jersey’s laws had been 
framed along the lines of the or- 
ganization of corporations to do 
business throughout the entire 
country, and not limited to the 
state. 

He emphasized as an element of 
New Jersey’s corporate success the 
fact that special charters could not 
be obtained under the laws of the 
state. He drew a distinction be- 
tween this and New York by point- 
ing out the fact that within ten days 
after the so-called liberalizing laws 
of New York were passed, the 
framers of those laws applied for 
a special charter for themselves to 
the legislature to conduct their own 
business, showing that they were 
not satisfied with the laws which 
they had provided for other people. 

“The assumption that it is due 
solely to the so-called liberal fea- 
tures of New Jersey’s law that she 
has attracted capital to her borders, 
is a mistake. On the contrary, it 
is my belief that the permanency 
of her corporation policy, the pro- 
visions of the constitution pro- 
tecting the corporate dollar from 
any other or further tax than the 
individual dollar, and prohibiting 
special legislation and special char- 
ters, the businesslike administration 
of her executive offices, the intelli- 
gence, integrity and high character 
of both Bench and Bar, that these 
elements have given the public con- 
fidence in the stabilitv and in the 
administration of her laws and have 
brought capital, business, trade and 
commerce within her borders with 
the legitimate return by way of tax 
income, 
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“The success of New Jersey has 
led other states into the erroneous 
conclusion that the liberal features, 
so-called, of her laws have brought 
capital to New Jersey, and this has 
induced them to adopt the utility 
provisions of New Jersey’s laws, 
without the elements of control 
and regulation, which latter are an 
essential and permanent part of 
her system.”—Newark Daily Ad- 
vertiser, 





ATTORNEY ADMITTED. 


In the list of admissions to the 
New Jersey Bar, printed in the July 
Law Journal, the name of Mr. Mar- 
tin P. O’Connor, of Elizabeth, was 
omitted. Mr. O’Connor studied in 
the office of Hon. John T. Dunn. 





MR. JOHN R. BEAM. 

Colonel John R. Beam, of Pat- 
erson, died at his home there on 
the 4th of July, after an illness of 
several months’ duration. He 
was born in Paterson, October 19, 
1850, and attended the Waters 
Seminary. After completing the 
course there he went to the New 
York University and later to 
Brown University, from which he 
graduated in 1872, and then took 
up the study of law at the College 
of the City of New York, where 
he graduated in 1875, and was ad- 
mitted to the Bar of this state at 
the November term, the same year, 
and as counselor in 1878. He be- 
gan practice in Paterson and after 
several years became associated 
with ex-Judge John S. Barkalow 
and William Pennington under the 
firm name of Barkalow, Penning- 
ton & Beam. About eight years 
ago Judge Barkalow retired and 
the firm has since been Pennington 
& Beam. 

For the past two years Mr. Beam 
had worked very hard, having a 


number of important matters to 
look after, among them the J. S. 
Rogers estate case, which kept him 
and his partner busy, they being 
counsel for the receivers. Mr. 
Beam never held public office, but 
always took a lively interest in Re- 
publican politics. He has been a 
member of the Baptist church since 
boyhood. He leaves a widow and 
three sons. The funeral services 
were held on July 6th, at his resi- 
dence. 

When the Light Guard was or- 
ganized in 1880, he enlisted as a 
private in Company A, rose to be 
its captain, and later became major 
of the old First battalion after it 
was absorbed into the State Na- 
tional Guard. Mr. Beam was an 
enthusiastic militiaman, respected 
by the men in his command. AIl- 
though out of military service when 
the Spanish war broke out, Mr. 
Beam, when President McKinley 
called for volunteers, offered his 
services to the war department, and 
his name was placed on file in the 
event of officers being needed. 
He was assistant inspector of 
rifle practice on General Wanser’s 
staff, with the rank of colonel. 

Col. Beam was a kindly and 
courteous gentleman and the “Pat- 
erson Press” in commenting upon 
his death said: 

“In the death of Col. John R. 
Beam this city loses one of its most 
estimable and useful citizens. No 
purer or higher toned man walked 
our streets than Mr. Beam, and in 
every relation of life he was a 
model. Of his public services not 
much can be said, for his was a 
nature that did not seek the devious 
ways of the politician nor aspire to 
the distinction of public office. In 
his family, his church, his profes- 
sion and in the cultivation of the 
sweet graces of charity he found 
his most congenial occupations. 
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The only times when he entered the 
political field were when the help 
of the best class of our citizens was 
needed to correct a municipal abuse 
or prevent a betrayal of a public 
trust. And in such cases his sa- 
gacious counsel and intrepid spirit 
made his interposition always ef- 
fective. His real worth was only 
known to his closest friends, but it 
is sufficiently known to the citizens 
of Paterson generally to make 
them feel that his death is a mis- 
fortune of no common order.” 


HON. JOHN G. TRUESDELL. 


Ex-Judge John G. Truesdell, of 
Newark, died at his home in that 
city July 14th, after a long illness. 
Mr. Trusdell was born in Vernon 
township, Sussex county, May 22, 
1831. He remained on his father’s 
farm till 1850, when he entered as 
clerk in a mercantile house in New 
York, remaining there until 1861, 
when he began the study of law. 
He was admitted to the Bar in 
1872, and became a partner of the 
late Judge Gifford, of Newark, con- 
tinuing as such until Mr. Gifford’s 
death. He was regarded as a safe 
counselor and an able advocate, 
and was highly esteemed by the 
members of the Bar of Essex 
county. 

He was nominated for Senator 
by the Democracy of Essex in 
1863, and was elected in No- 
vember that year, serving the 
term of three years. During his 
term much beneficial legislation for 
the county was enacted, including 
the chartering of the Newark & 
New York Railroad Company, for 
the procuring of which he labored 
diligently. He was appointed by 
the late Governor Abbett judge of 
the First District Court of Newark, 
serving five years. After his term 


on the Bench he devoted himself to 
his large practice. 
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Mr. Trusdell leaves a widow, 
four sons and two daughters, all the 
children being married. The fu- 
neral services were held July 16th. 

The Essex County Bar Associa- 
tion met at the Chancery Chambers 
on the day of his funeral and pass- 
ed appropriate resolutions. 

MR. EDWARD MUNN. 

Mr. Edward Munn, eldest son of 
County Counsel Joseph L. Munn 
(of the law firm of Munn & Church 
with offices in Newark), died at his 
home in East Orange July Ist, 
from an acute attack of Bright’s 
disease. He was born in Orange 
and had always lived there. He 
graduated from Princeton Univer- 
sity in the 95 class, and shortly 
afterward began the study of law 
and was admitted as attorney, June, 
1898, 

When war was declared with 
Spain he was among the first to 
volunteer as a Rough Rider under 
President Roosevelt, and he was 
about to go to Cuba with the regi- | 
ment when he was taken sick with 
typhoid fever at Tampa, Fla. Al- 
though of exceptional build and 
strength the fever left him in a 
weakened state. 

He leaves a widow and two sons, 


BOOKS RECEIVED. 


A MANUAL OF Corporate 
Management, Containing Forms, 
Directions and Information for 
the Use of Lawyers and Corpor- 
ation Officials. By Thomas 
Conyngton of the New York 





Bar. New York. The Law- 
yers’ Co-operative Publishing 
Company. 1903. Pp. 300. 


Price $2.70. 

THE LAW AND Practice relating 
to Referees, References and Ar- 
bitrations. With Forms. By L. 
L. Boyce, of the Albany Bar. Al- 
bany, N. Y.: Matthew Bender. 
1903. Pp. 456. Price $4.50. 


